
CHAPTER V

THE STATE OF THE LEGAL QUESTION

Historical Background

In the previous chapter we have seen the development of religious atti
tudes toward abortion. The discussion was not completely detached from
references to law, because ancient religion and law were closely related, and
canon law reflected the moral teaching of the Christian church.

This chapter will not attempt a history of anti-abortion legislation nor
even a complete survey of presently existing laws on this matter. Rather, it will
review legal data to show what is the issue that is formulated confusedly in
the question: "Is a relaxation of the laws against abortion desirable or not?"
This question will not be answered in the present chapter, but the state of the
question will be clarified for further consideration in chapter seven.

Roman law is not a simplecode, but a development of a thousand years
and more. In its early stages, there were few crimes recognized except those,
such as treason, directlyagainst the community. Evenhomicide was punished
only in virtue of suit by the murdered persons's family.

Family life was regulated by the patriarch. Free women maintained their
independence by a special type of marriage which left them subject only to the
authority of their own paterfamilias. As late as the second century before
Christ, only her own paterfamilias could punish a free woman even for the
crime of murdering her husband. It is not surprising that abortion became
common among women of this class.l

Yet the interests of the unborn were not wholly unrecognized by Roman
law. The Lex regiaof Numa Pompilius (715-673 B.C.) required that a cesarean
section be performed at the death of a pregnant woman. The Legesduodecim
tabularum (The "Twelve Tablets"—449 B.C.) provided that the unborn child
could inherit on the same basis as one already born. By 443 B.C. the law
provided that a husband who ordered or permitted his wife's abortion without
good reason was subject to social and political censure. Those outside the
family do not seem to have been subject to any penalty.2 The Lex Cornelia
(about 85 B.C.) provided penalties for dealing in all sorts of poison, including
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abortifacients as such. Cicero (about 65 B.C.) reports the capital punishment
for abortion of a Milesian woman, but apparently the offense consisted in the
fact that she was not a free woman and did not have her husband's
consent.3

Laws first proposed by Julius Caesar but passed only under Augustus (4
A.D.) sought to stabilize family life and to encourage the rearing of children.
Still abortion was not as such forbidden.4 One reason may have been the
persistent influence of Stoic thought which did not consider the unborn as
human beings. In fact, even Seneca defended infanticide as a reasonable
method to sort out sound from weak babies;he compared the practice to killing
mad dogs or diseased sheep.5

There were some advances made under the emperors before Christianity
made its impact. Under Hadrian (117-138 A.D.) a stipulation was introduced
to protecta pregnant woman from punishment by torture.6 Septimus Severus
(193-211 A.D.), a reform emperor, finally treated abortion itself as an "ex
traordinary crime" with no definite penalty, but decreed exile for the wife
practicing abortion.7

We could trace the influence of Christian thought upon the laws of
converted barbarians after the fall of Rome. As early as the sixth century, the
law of the Visigoths provided a death penalty for anyone who gave a potion
to cause abortion. The woman herselfwas beaten if she was a slave or degraded
if she was a gentlewoman. In the seventh century, the Chindasvinto Visi
goth law provided death or at least blinding both for the abortionist and for
the woman's husband, if he ordered or permitted the crime. Anti-abortion
legislation developed refinements following those in canon law as the Visigoths
became Spaniards.8

The same pattern could be traced in France. Civil law followed canon law;
abortion (at least of the animated fetus) was regarded as homicide until the
French Revolution and was punished as such. French parliaments during the
Bourbon period still condemned physicians, surgeons, and midwives to be
hanged for this crime. However, under the impact of rationalism in the revolu
tionary period, the punishment under a French law of 1791 was reduced to
twenty years in prison. The Napoleonic code of 1810 did not distinguish
between the abortion of the animated and that of the non-animated fetus, but
the term of punishment was an indefinite "limited time." Austria in 1787,
under Joseph II, also ended the death penalty for abortion. Similar develop
ments occurred in other continental European countries.9

Anglo-Saxon law before the Norman conquest (1066) provided for abor
tion both civil penalties, in the form of heavy fines, and ecclesiastical penalties,
in the form of penances.10 Theearliest compilations of English lawreflect the
fact that abortion was regarded as homicide. Bracton, who actually adminis
tered the king's law in mid-thirteenth century, includes in his list ofprovisions
concerning homicide: "If there be some one, who has struck a pregnant
woman, or has given her poison, whereby he has caused abortion, if the foetus
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be already formed or animated, and particularly if it be animated, he commits
homicide."11

Here we see the influence of the penitentials and of canon law. Abortion
is homicide, but a dividing line is fixed at the formation or animation of the
fetus. "Formed" probably means a recognizably human embryo; "animated"
could mean one that shows signs of life after delivery. Bracton's formulation
shows that the law in his time was no more consistent than were the peniten
tials about what criterion to use. For Bracton however, homicide was not
viewed as a sin but as an offense against the crown. Homicide was the chief
breach of the king's peace.

Fleta, an anonymous fourteenth-century commentator, also classifies
abortion as homicide and at the same time shows the influence of the canon

Si aliquis, by considering that those also are properly ("recte") guilty of
homicide who deal in contraceptive potions. In the next sentence Fleta adds:
"Again, a woman does homicide who by potion or something of the sort
destroys an animated child in the womb."12

Sir Edward Coke (1552-1634), both a judicial defender and scholar of the
common law, stated its provision regarding abortion as he understood and,
perhaps, applied it. A new distinction is introduced, which hinges upon
whether or not the child is born alive. Ifany method of inducing abortion leads
to delivery of "a dead childe, this is a great misprision, and no murder: but
if the childe be born alive,and dieth of the Potion, battery, or other cause, this
is murder: for in law it is accounted a reasonable creature, in rerum natura,
when it is born alive."13

Here we see Bracton's unclear rule clarified and developed in a practical
way. The law needs evidence of homicide, and so it comes to require clear
evidence that a living human being has been killed—namely, the evidence that
it is born alive and subsequently dies. Of course, with the drugs and external
physical methods of abortion then in use, the aborted fetus probably often was
born alive. Lacking conclusive evidence, the law treated abortion not as homi
cide, a capital crime, but as a "great misprision." Coke adds: "And so horrible
an offense should not go unpunished." For authority he cites Bracton, Fleta,
and Genesis 6.6: "Whoever sheds man's blood ..."

What was a "misprision?" Coke explains the word etymologically as
"unlawful concealment," primarily connected with treason or another felony.
From this he extends the term to include a number of serious offenses that are

characterized by their close relationship to capital crimes. The concept of
"misprision" did not refer to breaches of an insignificant character; punish
ments extended to life in prison. Drawing a weapon upon a judge or justice,
even though no blow was struck, was also classed by Coke as a "great mispri
sion" and the penalty was amputation of the hand used, confiscation of prop
erty, and life in prison.14

One of the most respected commentators on English law, and one who
reflected common law practice just prior to the beginning ofmodern legislation
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on abortion, was the eighteenth-century author William Blackstone. In treat
ing the rights of persons, Blackstone distinguishes between absolute and rela
tive rights. Absolute rights pertain to each single person prior to any estab
lished social relationship. Some believe the American Declaration of
Independence, written the decade after Blackstone's work appeared, was in
fluenced by his treatment of rights.

The absolute rights are those to personal security, to liberty, and to
property. Primary under personal security is "a person's legal and uninter
rupted enjoyment of his life." Blackstone explains:

Life is the immediate gift of God, a right inherent by nature in every in
dividual; and it begins in the contemplation of law as soon as an infant is able to
stir in the mother's womb. For if a woman is quick with child, and by a potion,
or otherwise, killeth it in her womb; or if anyone beat her, whereby the child dieth
in her body, and she is delivered of a dead child; this, though not murder, was
by the antient law homicide or manslaughter. But at present it is not looked upon
in quite so atrocius a light, though it remains a very heinous misdemeanor. An
infant en ventre sa mere, or in the mother's womb, is supposed in law to be born
for many purposes —

And Blackstone goes on to mention matters of inheritance, guardianship, and
the like.15

Here we see a clear distinction made between the law's view that life

begins "as soon as an infant is able to stir in the mother's womb" and its fiction
that the unborn is already born. The first underlies the prohibition ofabortion,
according to Blackstone, while the second is the basis of various provisions of
civil law.

Treating the crime of homicide, Blackstone follows Coke very closely in
regard to abortion. Murder requires as one of its conditions that the one killed
be "a reasonable creature in being, and undertheking'speace" It follows: "To
kill a child in it's mother's womb, is now no murder, but a great misprision:
but if the child be born alive, and dieth by reason of the potion or bruises it
received in the womb, it is murder in such as administered or gave them."
Blackstone adds that a statute has provided that if a woman is delivered of a
child that would have been a bastard and if she conceal its death, the presump
tion is she is guilty of murder.16

It is noteworthy that Blackstone classifies abortion in one place as a
misdemeanorand in the other as a misprision. For him, "misdemeanor" is not
contrasted with "crime"; both have the same technical meaning although
popular use applied the former to less serious crimes. "Misprision" is defined
as in Coke: "all such high offences as are under the degree ofcapital, but nearly
bordering thereon."17

In 1803 the first British statute law against abortion condemned as felony
attempts to procure abortion. The act had to be willful, malicious and unlaw
ful, but not necessarily effective or harmful to the mother. If the attempt were
made after quickening, the punishment could be death; if before, the punish-
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ment could be whipping, pillory, imprisonment, or exile to a penal colonyfor
up to fourteen years.

In 1828,a consolidated Offenses Against the Person Act set as penalties
for aborting before quickening imprisonment for no more than three years and
exilefor seven. An 1837 amendment eliminated all reference to quickening (or
even actual pregnancy), and increased the term of punishment to not less than
fifteen years up to life, while eliminating the death penalty. In none of these
early statutes was self-abortion expressly prohibited, but since no distinction
was made in the general prohibition, self-abortion seemed to be implicitly
condemned.18

These statutes were more and more inclusive in their prohibition, but even
the first of them revealed a determination to end the laxity that had been
introduced into the common law over the centuries. All abortion was held a

felony. The earlier laws maintained as significant the old distinction between
the fetus that had not quickened and the one that had. But by 1837 this
distinction was eliminated. The purpose of all these laws clearly was to protect
the life of the unborn. The earlier statutes were following the common law
doctrine of Blackstone that life begins at quickening and that from then on
there is an absolute, personal right to its "uninterrupted enjoyment." The
statute of 1837 embodied a practical compromise between those who wished
to get rid of the death penalty for as many crimes as possible and those who
wished to strengthen the abortion law so far as it pertained to early
pregnancy—when most abortions probably were done.19

In 1861 British statute law against abortion reached the form in which
it remained until the abortion law of 1967. The 1861 act again was a consolida
tion ofEnglish and Irish criminal law concerning Offences Against the Person.
Any act intended to cause abortion, whether induced by the woman herself
or by others, by whatever method, and whether successful or not, was treated
as a felony. The law did make the distinction that attempted self-abortion
would not be a crime unless the woman was "with child"—that is, actually
pregnant. The same law made traffic in abortifacients a misdemeanor, punisha
ble by up to three years of penal servitude. The punishment for abortion itself
was penal servitude up to life or prison for two years. A series of changes in
this penalty occurred over the years; after 1948 the maximum penalty was
simply life in prison.

The statute of 1861 was interpreted in such a way that non-pregnant
women who believed themselves pregnant and sought abortion could
be—and were—convicted of conspiring with others, though they were not
guilty of self-abortion. When the defense was offered that such women could
not be guilty of conspiracy against themselves, the court rejected the argument,
thus showing that the person protected by British law was the unborn child,
not the mother.

This point also was brought out by the fact that the 1929 Infant Life
(Preservation) Act, which supplemented the abortion act, specifically prohib-
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ited "child destruction." This act concerned the unborn who could have been

born alive, and the law was written in such a way that, if it were decided by
the jury that the child would not have been bom alive, persons indicted for
violating it could be convicted of abortion instead, and vice versa.

This 1929 law included a specific provision permitting the killing of the
unborn if necessary to save the mother's life. The laws against abortion con
tained no such exception, though it was thought by some to be implicit in the
word "unlawfully"—only an attempt "unlawfully" to procure miscarriage was
considered a crime.20

We know that Thomas Percival, whose influential medical ethics ap
peared in 1803, and who could even have influenced the anti-abortion legisla
tion, allowed for therapeutic abortion while sharply condemning abortion in
general and insisting on the inviolability ofeven "the firstsparkof life."21 The
prosecutor of the 1938 Bourne case, which we shall consider later in relation
to the abortion law relaxation movement, expressed his understanding that
British law permitted abortion to save either the mother's or the child's life.22
This may sound odd to us, but the words "abortion" and (the word actually
used in the 1861 statute) "miscarriage" often were taken to include induced
labor. A mother who might not be able to deliver safely at term may be
stimulated to a premature delivery, precisely for the child's own safety.

It has been important to follow with some care the development ofBritish
law against abortion because American law developed in close relationship to
it. In the United States, abortion is a matter for legislation at the state level,
not at the national or local levels. Generally, even after independence, the old
provisions of common law applied in the United States until the situation was
clarified by the passing of statutes in each state.

The common law position on abortion was held in Massachusetts cases
in 1812 and 1845 to require that the woman be "quick with child"—that is,
that the child, as Blackstone had it, "is able to stir in the mother's womb." 23
On the other hand, a Pennsylvania judge in 1850 held that despite rulings
in other states to the contrary abortion as a common law offense was possible
"the moment the womb is instinct with embryo life." Citing Coke, the judge
argued that "the civil rights of an infant en ventre sa mereare fully protected
at all periods after conception."24 But a Kentucky court in 1879 denied that
abortion before quickening was a common law offense.25 The following year
a North Carolina court accepted the Pennsylvania precedent.26

Since common law was so unclear, and in many respects rather lax, the
various states enacted statutes on abortion. The first ofthese was Connecticut's

in 1821; it was similar to the British statute of 1803 in treating abortion by drug
after quickening as a felony. But Connecticut did not deal in 1821 with
abortion before quickening, nor with all methods of abortion, and the penalty
was life in prison rather than death. The statute was several times amended;
in 1860 it included all attempts at abortion by whatever means and by whom-
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ever undertaken, unless necessary to preserve the life of mother or
child.27

As the years passed, variousstates and territories legislated against abor
tion. There were certain general trends in this legislation. The earlier statutes
were usually severe with abortion after quickening, but lenient or silent con
cerning abortion before that event. Amendments gradually eliminated the
silence and even removed the distinction from the law of all but ten states,
where in 1965 it still was used as a criterion for- differentiation of
punishment.28

The reason for this development of the statutes is not to be found in any
religious doctrine but in the progress of scientific knowledge. As early as 1823,
the standard American work on medical jurisprudence, the treatise of Theo-
doric and John Beck, presented a cogent argument against accepting anima
tion as a significant dividing line. First the discordant opinions about anima
tion were summarized; then the "no lessabsurd" error concerning quickening
was treated.

The fetus surely is not dead before quickening; hence it must be alive. Its
distinctness from the maternal organism is demonstrated by the fact that the
fetus can die while she continues to live. The mother may not feel movement
as soon as it is present,' because of the amniotic fluid and the relatively small
size of the fetus.

In any case, neither movement, nor completeness of anatomic develop
ment, nor full organic function is a necessary condition of genuine life. The
conclusion:

However objectionable such an opinion may be, yet the fact is certain, that
thefoetus enjoys life long before the sensationofquickening isfelt by the mother.
Indeed, no other doctrine appears to be consonant with reason or physiology, but
that which admits the embryo to possessvitality from the very moment of concep
tion.

If physiology and reason justify the position just laid down, we must consider
those laws which treat with less severity the crime of producing abortion at an
early period of gestation, as immoral and unjust.29

Most earlier statutes, including all the British and the early Connecticut
laws, omitted mention of therapeutic abortion. By 1965 only four states omit
ted it—Louisiana, Pennsylvania, New Jersey, and Massachusetts—although in
New Jersey judicial decisions provided for therapeutic abortion to save the
mother's life and similar decisions in Massachusetts allowed physicians to
follow medical consensus in regard to the matter. New Hampshire, South
Carolina, and North Carolina made no exception in cases of attempted abor
tion but did make one for effected therapeutic abortion to save the mother's
life. Forty-six states and also the District ofColumbia thus explicitly permitted
abortion to save the mother's life in 1965, before the passage of the first relaxed
laws. Seven explicitly permitted abortion to save the child's life.
Colorado—even before its recent revision—and New Mexico allowed abortion
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to prevent serious and permanent bodily injury to the mother. Alabama and
the District of Columbia permitted it for the health of the mother, and Ore
gon's criminal law had been relaxed along the same lines by its licensing
statute. Maryland's old law permitted abortion if the physician weresatisfied
"that no other method will secure the safety of the mother."30

Of course, the statutes were in practice interpreted all over the United
States very much along the lines ofthe Massachusetts judicial interpretation.
Abortions were done openly, in hospitals, by physicians for whateverreasons
they and their colleagues considered sufficient. Probably in every state abor
tions were done not only for therapeutic reasons, but as our review of the
medical literature suggested, if it was believed the child might be deformed,
or if for any plausible reason it was thought possible the mother's "mental
health" might be damaged by bearing and raising the child. As we saw, this
elastic concept might include any such case as the pregnant victim of rape.

Another important trend in the development of American statute law
must be noted. Most statesbegan byallowing therapeuticabortionon the basis
that the physician or he and a colleague thought it necessary. However, after
some experience the laws were tightened so that by 1965 thirty statutes re
quired an objective necessity, not merely the physician's declared belief of
necessity, as justification. Yet five of these strict laws were judicially inter
preted to allow good-faith belief in necessity as a defense. Ten states and the
DistrictofColumbia explicitly stated that a physician was exempted bygood-
faith belief in the need for abortion; New York demanded a "reasonable
belief." Thirteen states in their abortion laws explicitly required consultation
to support a claimof therapeuticabortion; the Ucensing statutes of three other
states set the same requirement.31

In thestatelaws as in British law thetendency increasingly was to punish
attempted crime whetheror not it was successful. Eventhe question whether
the woman was actually pregnant was excluded from consideration.32 In this
extension of the law may be seen two factors at play: one, a concern for the
non-pregnant woman victimized by abortionists; the other, a practical concern
to makethe problem of prosecution more manageable. Generally the products
of conception can beso easily disposed of that the requirement to prove actual
effectiveness is a serious obstacle to successful prosecution.

Some have suggested that the abortion statutes were never intended to
preserve the life of the unborn child. Their argument is that not the child's
right to life but the mother's safety—in an era when abortion was often very
dangerous—was the good in view. But this position is inconsistent with the
common law out of which abortion statutes grew. Moreover, the statutes
themselves frequently reflect in the clearest fashion a concept of human life
at stake in the unborn. For example, in addition to the abortion statutes, eight
states madeit a separate crime of manslaughter io killan unborn, quickchild
by an attack on the mother, provided that attack would have been murder had
the mother died of it.33
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Of course, most of the early abortion statutes distinguished between the
quick child and that not yetquick, and thisdistinction implied an attempt to
defend life from the moment it was certainly present. As the distinction of
quickening waseliminated, the same basic concept was stillpresent. The New
York statute of 1869, for example, held that anyone who used any means to
procure abortion, unless necessaryto preservethe mother's life, "shall, in case
the death of such child, or of such woman be thereby produced, be deemed
guilty of manslaughter in the second degree." 34

Here the life of the mother and that of the child—with no reference to
quickening—are put on a par, except in regard to therapeutic abortion. To kill
either in the process ofattemptingabortionis the verysamecrime: manslaugh
ter. Later revisions of the NewYork lawcontinued to treat attempted abortion
at every stage of pregnancy as a crime, but limited the application of the
category of manslaughter to casesin which a quick child or its mother is killed.3S
Florida, North Dakota and Oklahoma also have laws that equate the life
of the quick child with that of the mother; to kill either in an attempt at
abortion is manslaughter.*6

A British government report on abortion published in 1939included some
information on the statutes of a number of countries.

In Belgium and France the statutes made no exceptions to permit thera
peutic abortions but such acts simply were not prosecuted, very much as had
been the case in England. In the Scandinaviancountries—Denmark, Norway,
Sweden and Iceland—the laws in effect up to the changes of the 1930s likewise
made no exceptions explicitly, but administratively the official policy permit
ted abortion for the mother's life and health. Germany's situation was similar,
except that judicial interpretation permitted therapeutic abortion. One nation
having explicit exceptions in the statute was Argentina. Its law of 1921permit
ted abortion if necessary for the protection of the mother's life or health, and
also if the pregnancy resulted from rape, or if the mother was feeble-minded
or insane.37

This Argentine law of 1921 was passed while the Radical party was in
power. It may have represented an early attempt to find a compromise between
the traditional prohibition and the unrestricted Soviet permission. The statute
laws of Europe and America had rejected abortion without exception, or had
explicitly included only the otherwise presumed exception in favor of thera
peutic abortion. These laws certainly reflected the Judeo-Christian tradition of
respect for the right of life, a right considered to belong to .each person
absolutely and unalienably. Since this right was thought to come from God,
not from society, the beginning of the right to life was coincident with the
beginning of life itself. Law had wavered in regard to the question when life
began; it had hesitated before the conflict between the life of the mother and
that of the child. But the intent of law had been clear: to safeguard life as soon
as it was surely present and to permit the destruction of the child's life only
when that was necessary to safeguard its mother.
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Then the Russian revolution came, and everything changed.

Abortion Law in the U.S.S.R.

No book on abortion written today can be complete without special consider
ation of the movement in Soviet Russia to legalize abortion. The true significance
of this uniqueexperiment must be left for future generations to decide. Certainly
the presentopinion of the majority in other countries is that this movement is in
many waysdetrimental to the human race. In all fairness, however, a brief review
of the measures originally adopted and their modification in subsequent years
should be given,with an analysisof the results thus far obtained. In any problem
into which social doctrines and religious and anti-religious bias enter so largely,
it will be difficult to separate truth from exaggeration.38

Thus Dr. Frederick Taussig opened his chapter on legalized abortion in
the Soviet Union in his 1936 treatise on abortion. Writing under sponsorship
of the National Committee on Maternal Health, which represented the more
venturesome wing of the American birth control movement, Taussig was
fascinated by the Soviet Union's "unique experiment." Guarding against the
influence of "religious and anti-religious bias," Taussig had gone to Russia in
1930 "to see things at first hand."39 Now Taussig was making sure that the
benefit of Russia's example would not be lost to his readers.

Prior to the Communist revolution, abortion was legally forbidden, with
noexplicit exception even fortherapeutic abortion. In thefirstyears after1917,
social turmoil wasgeneral. Probably abortionbecame morewidespread in this
period. On November 18, 1920 a decree was issued by the Commissariats of
Health and Justice legalizing abortion.40

The decree begins with a prologue that makes the following points:

—Abortion has been increasing for ten years in western Europe as well as in
the Soviet Union. (The Commissars did not want to put their own people in
an unfavorable light, and wereseeking support in the argument: "Everyone has
the problem.")
—Legislation punishes thewoman andthephysician, but thisisineffective, for
it drives abortion into the basement and puts women at the mercy of greedy
and unskilled abortionists. (This is the public health argument for abortion,
with an appeal to sympathy for the woman's plight.)

—Nearly 50 percent of aborted women suffer infection, and about 4 percent
die. (These figures obviously could not be proved.)

—By propaganda and welfare measures the government fights this evil. "But,
since the moral survivals of the past and the difficult economic conditions of
the present stillcompel many women to resort to thisoperation," the govern
ment decided to legalize it. (The "moral survivals"must refer to the reluctance
of some women to bear illegitimate children. "Difficult economic conditions"
is a verybriefway of expressing an official, restrictive population policy. The
government could not provide the required welfare programs. Industrializa-
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tion was more urgent, and a limited increase of population would assist eco
nomic transformation.)

The decree itself was simple. Abortions were permitted without charge in
Soviet hospitals. Only physicians might induce abortion. Others, and physi
cians inducing abortion in private practice, were subject to trial by a People's
Court.

To understand fully the sense of this decree concerning abortion, it is
important to know that the Soviet revolution also "emancipated women." Sex
differences were so far as possible disregarded for social and economic pur
poses. The rule was equal pay for equal work, and women worked in occupa
tions such as mining and seafaring hitherto reserved to men.

Women also received equal education and equality of status in marriage
itself. Divorce and marriage were made into easy formalities, and either part
ner had equal rights to determine place of residence and to hold and dispose
of property. Sexual inhibitions were eliminated and sex lost much of its ro
mance. One observer noted: "Chastity is admirable; but a girl who 'slips,' and
still more a boy, is regarded as merely foolish."41

Abortion legalization thus filled three functions. First, as a public health
measure, it aimed at eliminating illegal abortion. Second, as a matter of eco
nomic policy, it was aimed at population control. Third, as a legal matter,
removal of criminal penalties contributed to the "emancipation" of
women.42

The legalization of abortion naturally led to a very rapid increase in the
numbers of such operations in hospitals. In 1922 in Moscow there were 35,520
births and 7,769 abortions; by 1929 there were about eleven times as many
abortions, 82,017, while births increased only to 51,059. Thus there were far
more abortions than births, though the number of births actually
increased.43

The rapid increase in abortions caused problems with hospital administra
tion. Some efforts to curb abortion administratively were made as early as
1924; later, charges were levied on those who could afford to pay. Special
units—abortoria—were set up to perform the operations on a mass production
basis; Taussig reported fifty-seven abortions performed by four abortionists in
two and one-half hours.44 Government sources claimed that the experiment
was very successful, that the death-rate was very near to zero and the morbidi
ty-rate quite low. In Moscow in 1925 it was claimed there were no fatalities
in 11,000 abortions; only about 4 percent of over 50,000 cases showed bad
effects. Twelve years after legalization the government statistician claimed that
the lives of 300,000 women had been saved by the legalizing of abortion.45

One of the authors of the legalization decree, Commissar of Health N. A.
Semashenko, argued in a 1934 book that the Soviet way was far preferable to
the German. In Germany post-partum deaths were far higher and, he claimed,
the rate of abortions was twice as high. Thus the Soviet way meant fewer
abortions and these done upstairs, not in the "basement" of illegality. The
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abortions he said were mainly done because of housing shortage, poverty,
illness, and large families.46

The Soviet statistician Genss pointed out to Dr. Taussig that the birth
rate had been maintained, and argued from this that the rapid increase in
hospital abortion only indicated that hitherto criminal operations were now
entering hospitals. As Taussig observes, Genss' own figures do not bear out
the claim that the birth-rate had been maintained, although it had not fallen
sharply and the population continued to grow during the first decade of
legalized abortion.47

Taussig, who was not unsympathetic to the Soviet experiment, observed:

In fact, the bulk of the evidence points to an actual as well as an apparent increase
in the abortion rate, for in the past five years, during which the number of secret
abortions has apparently been stationary, the total number has shown a steady
increase.

Though illegal abortions were fewer under legalization than before, Taussig
also noted:

Even so, the evidence from various sources leads to the conclusion that there are
still a considerable number of abortions being done outside the law. It would seem
that the very legalization of abortion has led some women to regard more lightly
the moral and religious scruples that in the past had restrained them from under
taking such measures.48

Beginning in the late twenties, Stalin's austerity program dislocated many
segments of the population and made living conditions in general harder. One
authority has speculated that in the early thirties the abortion-rate must have
shot up even beyond that of the twenties, to the point where the population
curve became alarming.49

Some restrictive efforts were made. In 1927 one Soviet authority called
attention to the spread of abortion among the country people and to the danger
ofdepopulation on the farms. He wanted the government to stimulate mother
hood. Efforts were made to discourage women from having their first preg
nancy aborted. Physicians and social workers tried to dissuade women who
could afford a baby from having it aborted. Almostnone of the women being
aborted was allowed anyanesthesia.50 Onthewalls of abortoria signs were put
up with slogans such as: "Let this abortion be the last one." And specimens
of early embryos were displayed in glass jars so that women obtaining abor
tions would see how quickly development progresses in the early months of
pregnancy.51

Already in 1927 a meeting of Ukranian gynecologists reflected hostility
toward abortion among the medical profession; one observer regarded this
meeting asa demonstration against legal abortion.52 In theearly1930s Russian
medical sources began to report a multitude of serious side-effects—for exam
ple, sterility, loss of sexual desire, "pelvic disturbances," ectopic pregnancies,
and "hormone imbalance."53














































































































































